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uch as the terms “constitutional” and “democracy” are linked in the definitions
Mof a just liberal society, the two embody antagonistic impulses in organizing the
body politic. Democracy vests decisionmaking in majorities; constitutionalism
removes from immediate popular control certain significant realms of politics.
Nonetheless, no democratic selection process exists without ground rules of gover-
nance, and constitutionalism may be thought of as a particularly strong form of reg-
ulation of democracy.

Viewing constitutionalism as the enabling ground rules for democratic governance
provides an insight into the emergence of a strong form of constitutional constraint
in stabilizing democratic governance, in what I term fractured societies. The argument
js that constitutionalism emerges as a central defining power in these societies pre-
cisely because of the limitations it imposes on democratic choice. For purposes of this
discussion, I do not wish to explore the full dimensions of what is meant by either
democracy or constitutionalism. Instead, I accept a rather spare definition of democ-
racy as a system through which the majority, either directly or through representative
bodies, exercises decisionmaking political power, and I use the term constitutionalism
only to refer to the creation of a basic law that restricts the capacity of the majority
to exercise its political will.I For these purposes, it does not matter whether the
restraint is an absolute, as with the non-amendable provisions of the German consti-
tution, or simply the “obduracy” of Article V of the United States constitution, or the
temporal constraints requiring successive parliamentary action for constitutional
reform, as in some European countries.2 Under any such system, the constitution
serves as a limitation on what democratic majorities may do.3

I want to focus on a function that constitutionalism serves that is not widely
noted: the role of securing legitimacy for the exercise of political power in fractured
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societies. I have in mind societies that are characterized by deep racial, ethnic or reli-
gious animosities in which cross-racial, ethnic and religious political institutions do
not exist. Under such conditions, the emergence of stable democratic rule requires

Constitutionalism tends dampening such animosities so that the popula-

. .. tion as a whole views the exercise of state author-
to 1IMpoSse limits on the ity as being politically legitimate, or perhaps more
range of decisions that modestly, does not rise in armed rebellion against
democratically elected the state. This ability of legal restriction to pro-

t t l vide the basis for reconstituting society has begun
governmen § may ale. to attract attention as a distinct form of ordering

the transition to democratic rule. Ruti Teitel, for example, dubs this phenomenon a
species of transitional constitutionalism in which law itself plays “an extraordinary
constituting role” in the stabilization of democratic governance.4
There is a rich political science literature addressing the problem of nation build-

ing in complex, divided societies. For John Stuart Mill, democratic governance in frac-
tured societies was a non-starter:

Free institutions are next to impossible in a country made up of different

nationalities. Among a people without fellow-feeling, especially if they

read and speak different languages, the united public opinion, necessary to
the working of representative government, cannot exist.5

Subsequent work, however, looked to the national experiences in European coun-
tries such as Austria, Belgium, the Netherlands and Switzerland to claim that “conso-
ciational structures” could forge a national integration of rival elites and yield a polit-
ically stable democracy.6 In his classic study, Arend Lijphart identified the critical ele-
ments of the consociational experiment:

(1) government by a grand coalition of all significant segments; (2) a
mutual veto or “concurrent majority” voting rule for some or all issues; (3)
proportionality as the principle for allocating political representation, pub-

lic funds, and civil service positions; (4) considerable autonomy for vari-
ous segments of the society to govern their internal affairs.?

The key to the consociational model is that power will be allocated across com-
peting interests in the society independent of the political process. Thus, elections in
consociational democracies can decide which among the candidates of a particular
ethnic or racial group will hold an office that was predetermined to be assigned to that
particular group. Whether a particular group or interest should hold office is decided
outside the electoral process through the formation of what Lijphart terms the “grand
coalition.”8

Whether such consociational governmental structures can be transported out of
the Western European context and whether they can deliver the promised political
stability have been subjects of intense debate.” However, the role of judicially
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enforced constitutionalism offers a different avenue of nation building. Rather than
securing national unity through formal power sharing along the major axes of social
division, constitutionalism tends to impose limits on the range of decisions that dem-
ocratically elected governments may take. In many cases, as will be seen in the cen-
tral discussions in this paper, constitutionalism emerges as a rejection of the formal
political arrangements that characterized consociational experiments in nation build-
ing. Rather than forecast the division of power that must hold in a fractured society,
as does consociationalism, robust constitutionalism substitutes the “struggle to regu-
late political competition” so that the victors do not devour the process.!0

In what follows I examine some of the different forms of constitutional restraint
on democracy that have been employed in fractured societies from the vantage point
of constitutional review of the resulting institutional structures. Examined from this
perspective, it is possible to ask, “What features of constitutionalism serve best to
address the problems of fractured societies?” Or, put another way, “What constitu-
tional restrictions on majoritarian power appear conducive to the emergence of stable
democratic governance?”

In part, this inquiry is a recognition of how much more sophisticated the world
has become since the simple consociational models that were supposed to yield sta-
bility through formal power sharing, as in Lebanon or Sri Lanka or Cyprus or the
Ivory Coast—before those countries descended into fratricidal war.!! In part as well,
this is a recognition of the stakes in truly fractured societies. The unfortunate lesson
of history is that stable civilian governance is most likely to emerge from post-conflict
societies when one ethnic group has accomplished clear dominance or destruction of
the other.!2 Even with the introduction of more aggressive international peacekeep-
ing, the key issue in nation building remains the creation of an integrated political
authority claiming legitimacy beyond an ethnic or racial base.!3

There is an emerging literature on the strong role that constitutional courts are
assuming in attempting to diffuse ethnic or racial antagonisms.!4 In each case, nation-
al or international courts have been forced to rule on the bounds of majoritarian pol-
itics in order to consolidate a constitutional order. Although this inquiry is informed
by a broader number of national studies, for purposes of this article I focus on only
two: Bosnia and South Africa. The two are unique, as far as [ know, in that each rep-
resents a constitutional court required to, in effect, adjudicate the constitutionality of
a constitution itself. More centrally, the two represent markedly distinct positions in
the attempt to create stable democratic rule in the context of extreme social polariza-
tion, along lines of ethnicity and religion in Bosnia and race in South Africa.

As will be developed below, the Bosnian arrangement stemming from the Dayton
Accords hewed more closely to the consociational model described above. The Dayton
Accords created a formal power-sharing arrangement along clear ethnic lines, cement-

ed by a tripartite executive that would be assigned geographically to an area prede-
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termined to represent one of the warring peoples. The litigation discussed emerged
primarily from the organization of the executive, which ensured that the Bosniak
minority living in the Bosnian Serb Republic could only choose for its executive rep-
resentation from among the population that had committed the worst communal
atrocities seen in Europe since the Second World War.

In some sense, South Africa confronted the same dilemma as Bosnia with two
critical differences. First, the minority threatened by the exercise of untrammeled
majoritarian rule was the militarily dominant white population. Second, the loom-
ing presence of apartheid made any attempt at formal assignment of power along
racial lines an impermissible hearkening to the past. Whatever allure consociational

TOO often the holdmg models may. have h(?ld for Da?/ton, they c'o.uld

. not be directly invoked in the critical
Of an CICCUOH becomes Johannesburg negotiations leading to the trans-
an attempt to cement fer of power from the apartheid rulers.
pOWCI’ in the hands Of a Therefore, South Africa had to confront how to

d . t orit permit the creation of democratic political struc-
ominan ma]orl y tures, and the inevitable emergence of black

majority rule, while allaying the fears of the white minority that this “democracy”
would simply be the code for racial revanchism. Without assurances to the apartheid
rulers that there would be limits to demands for revenge and redistribution, power
would only have been ceded at the conclusion of a civil war—if at all. The task there-
fore was to create limitations on majoritarian power without formal power sharing of
the Bosnian sort.

The experiences of Bosnia and South Africa fit into a broader international con-
text. The demise of the Soviet Union and the fall of apartheid opened up the largest
minting of new democracies since the end of the colonial period. Many; if not all, of
these societies face the problems of religious and ethnic fracture. Comparative analy-
ses shed light on the successes and failures in trying to stabilize democratic rule and
flesh out the intuition that stable democracy requires more than just rushing to hold
an election. Too often the holding of an election becomes the forum for the attempt
to cement power in the hands of a dominant majority followed by a demoralizing
descent into one-party rule and show elections.!5 In the words of the cynical and
often times culpable ex-colonialists, this was one man, one vote, one time.!6

With claims for democratic governance in countries such as Iraq, the questions
presented here take on greater urgency. Perhaps these questions of constitutional
governance should have commanded the attention of comparative constitutionalism
for some time.
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ETUNIC POWER-SHARING: BOSNIA UNDER THE DAYTON ACCORDS

The Dayton Formula

The 1995 Dayton Peace Agreement marked the end of the three-year civil war in
the territory of Bosnia and Herzegovina.!” The Dayton accords sought to establish
peace and stability through the classic form of consociational power sharing among
the dominant ethnic groups in the country: the Bosniaks, the Croats and the Serbs.!8
The key governance elements were the creation of a weak central government and the
reservation of significant authority to ethnically-diétinct regional bodies denominated
the “entities.”19

The postwar constitution of Bosnia and Herzegovina elaborates further the com-
position of the country. Although it designates a sovereign state incorporating
“Bosnia[k]s, Croats, and Serbs, as constituent peoples (along with Others), and citi-
zens of Bosnia and Herzegovina,” it also provides for “a citizenship of each Entity, to
be regulated by each Entity.”20 Both entities, in turn, regulate citizenship, as well as
all other internal affairs through their respective constitutions.2! According to their
constitutions, the Federation of Bosnia and Herzegovina is an entity of “Bosnia[k]s
and Croats as constituent peoples,” while the Republika Srpska is the “State of Serb
people and all of its citizens.”22 It is the definition of citizenship according to entity
and, by extension, ethnic lines, that has served to enshrine ethnically based political
power at the critical level of entity governance.

In addition to vesting power primarily in the ethnically defined entities, the same
pattern of reinforcing ethnic control over political authority is reflected in the “com-
mon institutions” of the national state of Bosnia and
Herzegovina. The constitution of Bosnia and The three-member
Herzegovina guarantees that all common institutions are presidency “shall

governed t.hrough tripartite executxvis, with one.part from endeavor” to act b}
each ethnic group. For example, “[t]he Presidency of

Bosnia and Herzegovina shall consist of three Members: consensus, but the
one Bosnia[k] and one Croat, each directly elected from reality 1S Otherwise,
the territory of the Federation, and one Serb directly

elected from the territory of the Republika Srpska.” Although the three-member pres-
idency “shall endeavor” to act by consensus, the reality is otherwise. While the con-
stitution provides a mechanism allowing for a decision to be adopted by two members
absent agreement among all three, more significant is the ability of any dissenting
member of the presidency to block any decision deemed to be “destructive of a vital
interest of the entity from the territory from which he was elected.” The challenged
decision must then be referred immediately to representatives of the same ethnic group

as the challenger, and it will not take effect if a two-thirds vote of the member’s “home”
parliament confirms that it violates a national interest within 10 days of its referral.23
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Legislative power is similarly doled out on an ethnic basis. The 15-member upper
chamber, the House of Peoples, has five delegates from each ethnic group, each select-
ed by representatives of the delegate’s ethnic group currently serving in their respec-
tive entity parliament. Each ethnic group is given the power to shut down the cham-
ber since a quorum of nine must, per the constitution, include three members from
each of the ethnic groups. Following the tripartite convention, the lower House of
Representatives consists of 42 members, “two-thirds elected from the territory of the

. Federation, one-third from the territory of the
Perhaps most damnin ’ y
¢ p o g Republika Srpksa.” While legislation requires a

to the consociational majority vote, “[t]he Delegates . . . shall make
prOjeCt are the incentives their best efforts to see that the majority
to reinforce the ethnic includes at least one-third of the votes of

l . f th Delegates . . . from the territory of each
C eansmg O € war Entity.” This is coupled with a “vital interest”

periOd- provision analogous to the one that stalls exec-
utive decisionmaking: Any member of the House of Peoples may declare a proposed
legislative initiative “to be destructive of a vital interest of the Bosnia[k], Croat, or
Serb people by a majority of . . . the Bosnia[k], Croat, or Serb Delegates.” The mat-
ter, if not resolved by an ad hoc joint commission “comprising three Delegates, one
each selected by the Bosnia[k], by the Croat, and by the Serb Delegates,” is referred
to the constitutional court.24
Not surprisingly, the entities of Bosnia and Herzegovina seized upon the eth-
nic/religious basis for power distribution to entrench themselves by directly linking
ethnicity with citizenship and political rights in the entities. The constitution of the
Republika Srpska begins with an unequivocal invocation of its ethnic entitlement.
“Starting from the natural, inalienable and untransferable right of the Serb people to
self-determination on the basis of which that people, as any other free and sovereign
people, independently decides on its political and State status and secures its eco-
nomic, social and cultural development,” the Republika Srpska proudly declares itself
a “[s]tate of Serb people and of all its citizens.” Its constitution also ensures that the
“Serbian language of iekavian and ekavian dialect and the Cyrillic alphabet shall be
in official use in the Republic.” Further, while Article 28 declares that “[fJreedom of
religion shall be guaranteed,” it nonetheless specifies that “[t]he Serbian Orthodox
Church shall be the church of the Serb people and other people of Orthodox religion.”
More importantly, it declares that the “State shall materially support the Orthodox
church and it shall co-operate with it in all fields and, in particular, in preserving, cher-
ishing and developing cultural, traditional and other spiritual values,” conspicuously
omitting any reference to the religions of Islam or Catholicism—those of the Bosniaks
and Croats, respectively.2>
Meanwhile, the Federation’s constitution preserves its status as an entity of
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Bosniaks and Croats through its own decentralized system of government. The terri-
tory of the Federation is subdivided into cantons.26 All but two of the 10 cantons,
which are based on ethnic predominance, are deemed either a “Bosniak canton” or
“Croat canton,” and, accordingly, are governed by the majority ethnic group.27
Perhaps most damning to the consociational project are the incentives to validate
and reinforce the ethnic cleansing of the civil war period created by this ethnic assign-
ment of power. For example, since Serb (and only Serb) members of the state com-
mon institutions are directly elected from the territory of the Republika Srpska, it is
impossible for a non-Serb to represent the people of the Republika Srpska.
Consequently, there is no meaningful manner in which Bosniaks or Croats may par-
ticipate in, and be represented through, the electoral or democratic processes in that
entity. For any non-Serbs to return to a prewar home in the Republika Srpska means

that they must accept permanent subordi-

nate status in the Serb-dominated and Serb- )
controlled entity. The same holds true for to the ethmcally based

Serbs in the Federation of Bosnia and paralysis of Bosnia comes

I—Ier‘zegovma. Such provisions, whethe:r by with the constitutional
design or effect, perpetuate the ethnically
entrenched division of power and territorial- court.
ity among the entities emerging from the civil war—a period in which the Serb pop-
ulation in Republika Srpska went from 54.3 percent to 96.8 percent of the total pop-
ulation and the Bosniak population fell from 28.8 percent to 2.2 percent.28 They also
provide a natural mechanism for the historically subjugated Serbs—the majority of
the population of the former Yugoslavia, yet citizens of the poorer southern part of
the country—to seek redress for perceived centuries of domination, first by the Turks
and then by the more economically advanced Croatian and Slovenian populations in
the northern parts of the country.2? This is not to exculpate the slaughter visited on
the Bosniak population, but simply to reinforce the point that ethnic assignments of
power seem particularly susceptible to the settling of historic scores on the basis of
sheer power.39 As the Bosnian constitutional court would later find,

[A]fter the Dayton-Agreement came into force, there was and is systemat-

ic, long-lasting, purposeful discriminatory practice of the public authori-

ties of RS [Republika Srpska] in order to prevent so-called “minority”

returns either through direct participation in violent incidents or by

abstaining from the obligation to protect people against harassment,
intimidation or violent attacks solely on the ground of ethnic origin . . . .3!

Judicial Review of Dayton’s Legacy

The one (partial) exception to complete ethnically-based paralysis of post-Dayton
Bosnia and Herzegovina comes with the constitutional court, which as the primary
federal judicial body in the country is entrusted with jurisdiction to “uphold [the]
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Constitution [of Bosnia and Herzegovina].” The ethnic composition of the nine-
member court includes four members who are selected by the Federation House of
Representatives and two members selected by the Republika Srpska National
Assembly. To prevent ethnic deadlock in adjudication, however, the remaining three
members of the court must be non-citizens, are selected by the President of the
European Court of Human Rights “after consultation with the Presidency” and can-
not be citizens of any neighboring country.32 Precisely for this reason, the court
became the forum for revisiting the democratic viability of compelled ethnic power
assignments inherited from Dayton.

The challenge to the constitutionality of many aspects of the Dayton accords
was brought to the court at the instigation of Alija Izetbegovic, the then-chairman of
the presidency of Bosnia and Herzegovina, and himself a Bosniak.33 The provisions
challenged focused on the declarations in the preambles of the sovereign power of
ethnic groups.34 The constitution of Republika Srpska declares itself the “State of
the Serb people” and adds,

Starting from the natural, inalienable and untransferable right of the Serb
people to self-determination on the basis of which that people, as any
other free and sovereign people, independently decides on its political

and State status and secures its economic, social and cultural develop-
ment;

Respecting the centuries-long struggle of the Serb people for freedom and
State independence;

Expressing the determination of the Serb people to create its democratic
State based on social justice, the rule of law, respect for human dignity,
freedom and equality;

Taking the natural and democratic right, will and determination of the
Serb people from Republika Srpska into account to link its State com-
pletely and tightly with other States of the Serb people . . . .35

In striking down the provisions of the preambles of the entities, the court held,

[Slegregation is, in principle, an illegitimate aim in a democratic society.
There is no question therefore that ethnic separation through territorial
delimitation does not meet the standards of a democratic state and plu-
ralist society as established by Article 1.2 of the Constitution of BiH in
conjunction with paragraph 3 of the Preamble. Territorial delimitation
thus must not serve as an instrument of ethnic segregation, but—quite to
the contrary—must provide for ethnic accommodation through preserv-
ing linguistic pluralism and peace in order to contribute to the integration
of state and society as such.36
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While perhaps an apt statement of democratic aspirations, the court was forced
into a direct confrontation with the legacy of Dayton:
It is beyond doubt that the Federation of Bosnia and Herzegovina and
Republika Srpska were—in the words of the Dayton Agreement on
Implementing the Federation...—recognized as “constituent Entities” of
Bosnia and Herzegovina by the GFAP, in particular through Article 1.3 of
the Constitution. But this recognition does not give them a carte blanche!
Hence, despite the territorial delimitation of Bosnia and Herzegovina by
the establishment of the two Entities, this territorial delimitation cannot

serve as a constitutional legitimacy for ethnic domination, national
homogenisation or a right to uphold the effects of ethnic cleansing.37

The original expediency of the Dayton compromise infected every aspect of the
democratic aspirations of Bosnia and Herzegovina. For example, the court notes, “the
Serb Member of the Presidency. . . is not only elected by voters of the Serb ethnic ori-
gin, but by all citizens of Republika Srpska with or without a specific ethnic affilia-
tion.” In its opinion, the Bosnian constitutional court makes many deft analytic
moves to avoid some of the investiture of the Dayton Accords, but the key analytic
work is done by the court’s crafting of a “functional interpretation” of the national
constitution that allows it to proclaim that the “overall objective of the Dayton Peace
Agreement” is to facilitate the “re-establish[ment of] the multi-ethnic society that had
existed before the war.” This functional interpretation would require an analysis of the
“totality of these circumstances” to unwind the institutional provisions of the Dayton
Accords in favor of stronger constitutional safeguards on governance.38 Toward this
aim, the key section of the opinion relies on international law and the aspirational
provisions of Dayton to repudiate ethnic power claims:

[E]thnic segregation can never be a “legitimate aim” with respect to the
principles of “democratic societies” as required by the Convention on
European Human Rights and the Constitution of BiH. Nor can ethnic seg-
regation or, the other way round, ethnic homogeneity based on territorial
separation serve as a means to “uphold peace on these territories”—as
argued by the representative of the People’s Assembly—in light of the
explicit wording of the text of the Constitution that “democratic govern-

mental institutions and fair procedures best produce peaceful relations
within a pluralist society.”39

The court’s actual holding, by contrast, was quite narrow. This may have been the
result of having to work within the limitations of Dayton, or the recognition of the
frailty of the social peace in Bosnia and Herzegovina or the frank realization that the
court could do little more than pronounce when it was itself badly divided. The opin-
ion striking down the claims of ethnic hegemony in the entities was a 5 to 4 vote with
the majority comprising the two Bosniak judges and the three international judges,
while the Serb and Croat judges dissented.40 In the end, the court struck down the
declarations of ethnic sovereignty in the constitutions of the entities, while leaving the
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development of integrative norms and repatriation of ethnic refugees to subsequent
development. While the situation remains flammable, there is some small evidence of
increased political accommodation and an increase in the number of refugees return-
ing to their native villages and towns in the aftermath of the court’s ruling.4!

ANTIMAJORITARIAN CONSTITUTIONAL CONSTRAINTS: SOUTH AFRICA

Prior to the dismantlement of the apartheid state, South Africa operated under a
Westminster-style parliamentary system in which the legislature served as the highest
adjudicative body, and in which there was no independent judicial body capable of
imposing constitutional hegemony. This arrangement was thought unsatisfactory in
the transitional period for two distinct reasons. First, given the numerical vulnerabil-
ity of the still-entrenched white minority, unbridled parliamentarism was unlikely to
offer sufficient guarantees of the security of person and property in a transition to
majoritarian-based democracy. Second, the struggle against apartheid had long been
waged in the universal language of human rights and the role of law. Almost
inescapably, that too pushed toward the creation of an independent judiciary.

Critics of the application of consociationalism to South Africa argued that the
basic black-white divide and the small size of the white minority (estimated at rough-
ly 14 percent a decade ago and now nearing 10 percent) would inevitably yield an
overwhelming pressure to simple majoritarianism.42 Thus, although the apartheid
rulers of the National Party (NP) sought some form of express minority veto over any
future governmental action, they did not focus their negotiation demands on formal-
ized power sharing of the sort envisioned through consociationalism. On the other
side of the table, the insurrectionary African National Congress (ANC) had little sen-
timental or political attachment to the inherited political arrangements of the
apartheid state and did not seek to build a new formal coalition within the confines
of preexisting governmental structures. Indeed, it was the ANC that proposed both
the creation of a constitutional court as part of the interim constitution and the for-
mal abolition of Westminster-style parliamentarism.43 The role of the constitutional
court was an integral part of the negotiations leading to the end of apartheid and
marked one of the most significant alterations to the inherited South African politi-
cal institutions.44

The fall of apartheid came with the inauguration of an interim government that
used formalized power sharing to ensure all groups a mutual veto over contested gov-
ernmental action—precisely the formula for consociationalism identified by Lijphart
and other proponents of this approach. The interim constitution provided detailed
power arrangements, along with a critical list of 34 constitutional principles of dem-
ocratic governance, to which I shall return.4> The primary mechanism was the elec-
tion of a parliament by proportional representation and the assignment of the posi-
tion of deputy president to the representatives of each party holding at least 80 of the
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400 seats in the National Assembly. Among the powers conferred as a result of this
representation in the executive was the ability to participate in the selection of some
of the justices of the constitutional court, a power reserved to the executive branch.
This provision alone, however, was hardly sufficient to protect the interests of the
white minority. Whatever the participatory mechanisms formally adopted, there was
no escaping the fact that the ANC would control the parliament and that Nelson

Mandela would serve as head of state. Just as The S Outh Afrl can

critical to the success of the interim constitu- . .

tional arrangement as the power sharing was Constltutlonal Court had
the fact that this was an interim arrangement a pOWCI' that had never

designed to last no more than five years and before been imparted on
required to cede power to a more formal con-
any court.

stitution that could only be implemented if
deemed faithful to the original 34 principles. Moreover, the National Assembly,
required by Principle VIII of the interim constitution to be selected through propor-
tional representation, would also serve as the formal drafting body for the final con-
stitution.46 As a result, the final constitution would have two critical features. First, it
would bear a democratic legitimacy that could not be claimed by a negotiated com-
promise among political leaders, no matter how much de facto authority they could
claim. Second, the interim principles of the constitution, rather than the formalities
of power sharing, could serve to assuage minority concerns over the limits of majori-
tarianism.47

Beyond the familiar powers of judicial review over the constitutionality of pro-
posed legislation, the South African constitutional court had a power that, to the best
of my knowledge, had never before been imparted on any court. Under the negotiat-
ed provisions of the interim constitution, the final constitution could not be adopted
unless it faithfully adhered in its implementation to the negotiated general principles
set out in the interim constitution.48 And it was the constitutional court that was
entrusted with the power to ensure that the final constitution conformed to the 34
principles.

Despite the breadth of material covered in the 34 principles, it is worth focusing
on what may be subsumed under the category of anti-majoritarian protections. As a
general matter, these take three forms. First, there is an elaborate set of rights guar-
antees that extends to the confiscation of property. Although the new government
would be devoted to the amelioration of disparities in wealth across racial lines,
Principle V provides that “[e]quality before the law includes laws, programmes or
activities that have as their object the amelioration of the conditions of the disad-
vantaged, including those disadvantaged on the grounds of race, colour or gender.” In
essence, this principle extends legal protection to the white minority to prevent sim-
ple expropriation resulting from the exercise of majority power. Second, there are lim-
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itations on the exercise of government power through a balancing of powers within
the national government and principles of federalism. These limitations include the
requirements of formal lawmaking (Principle X) through a multi-party legislature
(Principle VIII), separation of powers (Principle VI), an independent judiciary
(Principle VII), and a multi-party representative government based on proportional
representation (Principle VIII). More unique are the constitutional guarantees to the
provinces and local governments to be able to claim an “equitable share” of national

The court would pre- resources (Principle XXVI) and the creation of a
. . public service commission and reserve bank inde-

date the constitution i o
pendent of legislative control (Principle XXIX).
and would serve as the Third, there are protections provided by the super-
final body approving majority processes needed to amend the constitu-
the adoption of the tion that require not only a‘ two-thlrds' vote in the
titution itself upper house of the national parliament but

cons .

(Principle XVIII).49 The task of ensuring compliance was given in its entirety to the

approval by a majority of provincial legislatures

constitutional court. In effect, once South Africa emerged as a full constitutional
democracy, the constitutional court would stand as the ultimate arbiter of the consti-
tution, holding full powers of judicial review. Ironically, however, the constitutional
court would predate the constitution and would serve as the final body approving the
adoption of the constitution itself. Hardly customary yet innovative, this arrange-
ment seemed to satisfy the security interests of all parties and was integral to the
peaceful transition to constitutional democracy.
It is of course possible to assail any political arrangement with the remnants of

apartheid. As one critic has noted,

For the NP, the principles constituted a shield for the protection of the

white minority and its privilege from the possible redistributive inclina-

tions of a black-led government. In other words, the principles were the

essential link between the past and the present; through them the old

order would ensure its survival. For the ANC, which ascended to power

through persuasion as opposed to the defeat of its adversary, rejection of

the principles would likely have delayed the transition or compounded the

crisis of governance then destabilizing South Africa. The establishment

was willing to transfer some powers to an ANC government so long as the

resulting state would have substantially inferior powers compared with
those of its predecessors.>0

The comparison to the past is entirely apt. The former government was dedicat-
ed to racialist domination. To the extent there would be a peaceful transition, and
some prospect of democratic, multiracial rule, the criticism that the incoming gov-
ernment would have less power than its predecessor misses the mark. Of course it
would. Absent such constitutional constraints, a racial civil war was inevitable. As all
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parties to the negotiations realized, the ANC could not govern without the inherited
administrative bureaucracy of the defeated apartheid regime. Nor could the ANC
overcome the apartheid rules militarily. At the same time, the NP could not very well
continue to hold off majority rule and believed that international sanctions would
have prevented a bloody war of attrition against the majority population.5! What
emerged was precisely the product of a contested negotiation.

In July 1996, the proposed permanent constitution was submitted for review to
the constitutional court, which rendered its decision two months later.52 Of greatest
significance for present purposes are the provisions that reaffirmed limitations on gov-
ernment and those that were struck down for what may be termed an excess of
majoritarianism. These primarily concerned the attempt to preclude constitutional
review from certain categories of statutes, the absence of federalist safeguards on cen-
tralized power and the lack of supermajoritarian protection for certain components of
the constitution itself, including the liberty protections of the Bill of Rights. With
regard to the latter, the court found a violation of the principles of the interim con-
stitution in the failure to “entrench” the rights in question.53 In summary form, the
court’s majestic ruling turns on the following key understandings of permissible con-
stitutional law:

Bicameralism and divided government: Invoking Montesquieu, the court reaf-
firmed the importance of checks and balances across the branches of government. The
court pointed specifically to the creation of an upper house (the National Council of
Provinces) that would not be based on equipopulational voting, but on the election
of 10 representatives from each of the nine provinces.>¢ This has great practical sig-
nificance because one of the provinces is majority Zulu (hence outside the political
orbit of the ANC) and two others have large concentrations of white and colored vot-
ers.3>

Federalism: The court strictly enforced Principle XXII ensuring that the national
government would not encroach on the powers of the provinces.>¢ Thus the court
found unconstitutional those provisions that failed to provide the required “frame-
work for LG [local government] structures,” as well as the failure to ensure the fiscal
integrity of political subdivisions.57 For the court, the South African constitution
should provide only those powers to the national government “where national uni-
formity is required,” and only economic matters and issues of foreign policy met this
restrictive definition.58

Supermajoritarianism: The court also strictly construed Principle XV, which
required “special procedures involving special majorities” for constitutional amend-
ments.”? According to the court, the purpose of this provision was to secure the con-
stitution “against political agendas of ordinary majorities in the national Parliament.”60
Various provisions of the proposed constitution requiring supermajoritarian action
were nevertheless struck down for failing to create special procedures outside the
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framework of ordinary legislation. Thus, for example, a provision allowing a two-thirds
majority of the lower house to amend parts of the constitution failed because “no spe-
cial period of notice is required; constitutional amendments could be introduced as
part of other draft legislation; and no extra time for reflection is required.”6! Similarly,
the court found that allowing the Bill of Rights to be amended by a two-thirds major-
ity of the lower house failed the “entrenchment” requirement of Principle 11, which, the
court ruled, required “some ‘entrenching’ mechanism . . . [to give] the Bill of Rights
greater protection than the ordinary provisions of the [constitution].”62

Judicial review: The rejection of judicial review for certain categories of statutes

was found to violate the commitment to constitutional supremacy in Principle IV and

the jurisdictional guarantees for judicial power contained in Principle VII.63

International law: Although not a central issue in the ultimate approval of the
constitution by the court, Article 39 of the final constitution provides that, in con-
struing the Bill of Rights, a court “must consider international law[.]”6¢ Most
observers will note only the valorization of international human rights norms. But the
incorporation of a source of law beyond the control of the parliamentary majority
~ again serves to constrain majoritarian prerogatives by providing an independent, non-
parliamentary source of authority for courts to enforce.65 Thus, in construing the obli-
gations of the constitution, the court found an obligation to protect those rights rec-
ognized in open and democratic societies as being “inalienable entitlements of human
beings.” While the court recognized that no consensus exists as to what entitlements
are inalienable, the court required the constitution, at a minimum, to guarantee those
rights which have achieved a wide measure of international acceptance. Thus, accord-
ing to the court, in aggregating the fundamental rights of other societies, South
Africa’s proposed constitution established a set of rights “as extensive as any to be
found in any national constitution.”66

Minority party security: Beyond the protections of proportional representation,
the constitution contained an “anti-defection” principle in which a member of
Parliament would have to resign if he or she attempted to switch parties.67 Although
such provisions may restrict expression of beliefs by legislators, there is an overriding
concern that minority legislators could be induced to sway from their constituents’
interests to support majoritarian policies. Since by definition there are fewer minori-
ty than majority representatives, any single minority defection would have a more
severe impact on the representation of the minority population than the defection of
a majority legislator would have on the representation of the majority. Such defection
to the majority is not only more costly, but also more likely. Minority caucuses are
unlikely to be able to offer the same personal opportunities or chances for local blan-
dishments as is the majority. In rejecting the civil liberties challenge to the anti-defec-
tion clause, the court noted that anti-defection clauses were found in the constitu-
tions of Namibia and India and were therefore entirely consistent with democratic
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governance.68

The Constitutional Assembly then revised the constitutional draft to meet the
court’s concerns in October 1996 and, following a second round of judicial scrutiny,
the new constitution was signed and implemented by President Nelson Mandela in
December 1996.69 The new constitution drew much fanfare, assuring even the right
to “an environment that is not harmful to their health and well-being.”70 Cass
Sunstein seized upon this feature to declare it “the most admirable constitution in the
history of the world.””! For many champions of activist courts, the broad recognition
of judicial authority in implementing constitutional principles combined with the
sweeping rights guarantees sparked expectations that post-enactment cases would
usher in an era of active judicial engagement with the process of dismantling the lega-
cy of apartheid.”2

Consistent with its origins as the handmaiden to constitutional democracy, how-
ever, the court has played a circumspect, pragmatic role, refusing to develop a broad
mandate of rights jurisprudence.”3 Thus, much criticism was directed at decisions
such as Republic of South Africa v. Grootboom, in which the court distinguished

between the rights guarantees of the constitution and Th ¢ 1 f f t.
the deference that should be accorded the govern- € Stakes 1or Cra ll’lg

ment in crafting policies to achieve those objec- constitutional line
tives.74 To my mind, critics of the court largely fail to that mediates divides
appre.mat.e the true significance of the South African in fractured societies
constitutional process and of the role played by the ) ]
court in that process. Although many will be taken are lncomparably hlgh
by the ample rights domain in the South African constitution, and no doubt its con-
stitutionalization of environmental and labor organizing protections will feature
prominently in future comparative law treatises, the constitutional processes in South
Africa served primarily as a success story in constituting democratic rule. The use of
an interim constitution defused the pressure to resolve deeply contested governance
questions on a once-and-for-all basis while providing a sense of security to minority
constituencies. The interim constitution, and the authority entrusted to the constitu-
tional court, allowed for transitional democratic organization of parties and con-
stituencies and also for a participatory legitimacy to the drafting and ratification of
the final constitution. Having helped create a fledgling democracy in a deeply divid-

ed and still violent society, the court’s reluctance to substitute decrees for democratic
deliberation and compromise seems well in keeping with the ambitious mandates of
the transitional process.

This leads to some final observations on the generalizability of the South African
experience. South Africa entered the constitutional period with a developed industri-
al base, a well-functioning market economy and strong institutions of civil society
both inside and outside the market arena.”s Throughout the transitional period, state
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power remained intact and the interim constitution could be implemented by the out-
going regime as ordinary legislation. Both the NP and the ANC were western-orient-
ed and secular. Even so, the democratic experiment in South Africa remains fragile.
Nonetheless, what emerges is the use of limitations on majority power as a mecha-
nism for stabilizing democratic governance without the reinforcement of ethnic and
racial divides created by formal power sharing.

CONCLUSION

The allure of consociationalism was its understanding that state authority could
not achieve legitimacy without inclusiveness. At the same time, formal state entrench-
ment of racial or ethnic political power appeared historically to perpetuate—and in
some instances exacerbate—the underlying societal division.

The stakes for crafting a constitutional line that mediates these divides in frac-
tured societies are incomparably high. South Africa avoided a massive bloodletting
only through a combination of good fortune in finding a negotiated pathway and a
level of inspired political leadership that only rarely graces the world stage. Bosnia and
Herzegovina live under the perpetual threat of a sudden descent into renewed ethnic
slaughter. In these countries, a lack of legitimacy in representation would trigger either
the collapse of the central government or a last stand by an excluded group.
Governmental structures had to be devised that could assure participation for all,
temper the threat of majoritarian tyranny and guarantee the sanctity of the individ-
ual.

I am more certain of my praise for South Africa than of my discomfort for the
Dayton approach. South Africa used a modern yet innovative approach to constitu-
tionalism to hold a workable peace in a deeply fractured society. By reducing what the
governing majority in power may do, the South African constitution served to lower
the stakes for playing the political game and to provide encouragement for a peaceful
transition. Even without giving formal expression to the racial and ethnic divide, how-
ever, South Africa assured each group significant political power through federalism,
territorial representation, proportional representation and ample checks on the exec-
utive. My sense is that the Bosnian constitutional court attempted to do the same by
leaving untouched the mechanism of representation inherited from Dayton and then
using the constitutional framework to undermine the hard edges of consociationalism.

This then is the point of convergence between the South African and Bosnian
courts. Each saw in its constitutional authority a responsibility to mediate the inher-
ent conflict between democratic self-governance and the risk of majoritarian oppres-
sion. Each helped its society move away from the risk of locking in social fractures
that would have been present had the immediate majorities held unfettered power. At
the same time, each showed itself to be quite sensitive to the need to assure mean-
ingful minority participation in the structures of governance. Both the Bosnian and
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South African courts have shown a robust appreciation of the role of a strong judiciary
in mediating the inescapable tension between constitutionalism and democracy. &
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